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ASSIGNMENT. An equitable assignment of a chose in 
action, being an executory contract, must have a considera- 
tion to support it, without which equity would no more 
execute it than the law would make the breach of it a sub- 
ject of compensation. Aennedy’s Executors v. Ware, 1 
State R. 445. 

2. Such an assignment in consideration of natural love and 
affection is void; and a promise, predicated on the rescission 
of an assignment, is also void. Ld. 

BILLS AND PROMISSORY NOTES. In the absence of 
fraud, mistake, misrepresentation, or other ground of equi- 
table defence, it is not competent for the drawer of an accom- 
modation note to prove that it was discounted for the depre- 
ciated notes of another bank: the ground of usury not having 
been taken in the pleadings, or at the trial, or appearing to 
have been brought to the notice of the plaintifl. Keim v. 
Bank of Penn Township, ib. 36. 

CANAL. Under the 7th section of the act of 10th of April, 
1826, where an ascending and descending boat have to pass 
each other, near to, or at a narrow place in a canal con- 
structed for the purposes of inland navigation, under the 
laws of this commonwealth, it is the duty, as between them- 
selves, of the ascending boat to wait at such distance from 
such narrow place, as to permit the descending boat to pass 
with safety; and if any injury be sustained by the descend- 
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ing, through a non-compliance with the law on the part of 
the ascending boat, the latter is liable in damages for such 
injury. Sheerer et al. v. Kissinger et al. ib. 44. 

2. But where the boat of a third party, moored properly to the 
bank of the canal for a lawful purpose, is concerned, and the 
ascending boat will not comply with the directions of the act 
of assembly aforesaid, it is the duty of the persons having the 
charge of the descending boat, to keep her at a proper dis- 
tance, and under their control, so as to insure safety; and if 
through culpable negligence, or a want of due caution in 
passing each other, a collision takes place, through and by 
which, the descending boat is driven against and staves in 
such third boat, the owners or persons in charge of the 
descending boat are answerable in damages for the injury 
sustained by such third boat. Jd. 

3. Qu. Whether the plaintiff would not have been entitled to 
indemnity from the owners of the ascending, as well as of the 
descending boat, if he had joined them in the suit? Zé. ? 

CONSTABLE. A purchaser at a sheriff’s or a constable’s 
sale, who participates in the transaction only by purchasing 
the goods, although he knows of the illegality of the sale, or 
that the goods did not belong to the defendant in the execu- 
tion, is liable to the owner in replevin, but not in trespass. 
Ward v. Taylor, ib. 238. 

2. To maintain trespass, it is absolutely necessary that the 
plaintiff, whether the property be real or personal, must be 
in the actual possession, or he must have the right of taking 
possession at the time of the trespass. Jd. 

3. If a constable at a sale sells any portion of goods without 
levy or advertisement, he is liable therefor to the owner. J6. 

4, When there are several defendants, the jury should find as 
to all. Where they do not, the irregularity may be cured by 
entering a nolle pros. in this court, or in the C. P., the record 
being remanded for that purpose. Jd. 

DEED. A memorandum made on a deed after its execution 
and delivery, as to what was the extent of the grant, is of no 
avail against persons holding by title from the grantor. 
Gregory Vv. Griffin, ib. 208. 

2. By accepting the deed all prior parol contracts are merged. Jd. 

EVIDENCE. A plaintiff is a competent witness to prove that 
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a deposition was taken at the time called for in the notice 
and rule. Bluck et al. v. Moore, ib. 344. 


EXECUTORS AND ADMINISTRATORS. One of several 


administrators, if he believes the continuance of a lease re- 
serving rent, for the annual payment of which his intestate 
had bound himself as surety in a bond, to be injurious to the 
estate, may, without joining his co-administrators, make an 
agreement by which the lease was to be determined and 
given up; and such contract being entered on the lease and 
bond binds the estate, and may be enforced by an action of 
debt on the bond against all the administrators. Rich’s 
Administrators v. Gilson, ib. 54. 

2. In such action the record of a judgment obtained against the 
tenants or lessees for not performing their covenants in the 
lease, and a fi. fa. issued thereon, returned “nulla bona,’ 
is evidence for the plaintiff. Zé. 


HUSBAND AND WIFE. A husband who comes into court 


as a lien creditor, for his wile’s legacy charged on land which 
has been converted into money by a judicial sale, so far 
makes it his own by demanding it, as to let in a set-off of his 
proper debt; but not to disappoint her right of survivorship 
in the event of his death before distribution. Donaldson v. 
West Branch Bunk, ib. 286. 

A husband’s disclaimer of conversion to his own use at the 
time of reducing his wile’s chose in action to possession, may 
be established by his subsequent admissions proved by the 
testimony of witnesses; but the admissions must appear to 
have been deliberate, positive, precise, clear, and consistent, 
Held, therefore, that a husband’s declaration that he has cer- 
tain money of his wife’s; that he would pay it back to her, 
and that it should not be said he has any of her money; or 
that he wanted only the use of it for the present, and that it 
would go to her children, or that they should have it—are 
insuflicient to establish her right of survivorship. Ja re 
Gray’s Estate, ib. 327. 


INTESTATE. A widow’s lien for her interest on a third of 





the valuation of her intestate husband’s land, is not divested 
by a sheriff’s sale on a judgment against any one or all of his 
children, or collaterals. Svear’s Appeal, ib. 92. 

2. Where, therefore, part of the land, which had been decreed 
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on partition by the orphans’ court to a son, who gave security 
to the widow and other children, was sold by the sheriff on 
a judgment against the son; it was held, that the proceeds 
should be applied to the judgment against the son, and that 
the purchaser should hold subject to the lien of the intestate’s 
creditors, as well as to the payment of the interest on the 
widow’s third during her lifetime, and the principal at her 
death. Jd. 

3. But a judicial sale, at the suit of any one of the intestate’s 
creditors, passes the estate clear of the widow’s incum- 
brance. Jd. 

4. The omission to tender a refunding bond cannot be pleaded 
in bar to an action for a distributive share of an intestate’s 
estate. Logan v. Richardson et uz., ib. 372. 

5. The plaintiff’s claim in such action is not barred by the 18th 
section of the intestate act of the 19th April, 1794, nor by the 
statute of limitations, unless where a dona fide distribution 
has been made, without notice. Jd. 

6. Lapse of time, however, may raise a presumption of pay- 
ment. Jd, 

JUDGMENT. A defendant in a judgment, who pays to the 
prothonotary the debt and interest due on such judgment, 
pays it in hisown wrong. Tompkins et al. v. Woodford, 
ib. 156. 

2. Such payment is not good, the prothonotary having no au- 
thority to receive it. Jd. 

3. The ratification of such unauthorized act of the prothonotary 
does not fall within the sphere of the general authority or 
power of an attorney at law in this state, and will not, there- 
fore, validate such payment, without the assent, express or 
implied, of his principal. 7d. 

4, Where there is a judgment against two joint defendants, 
which remains unsatisfied until one of them die, his personal 
property is discharged from execution; but the plaintiffs may 
have execution of the land and tenements of such deceased 
party, if any he had, which were bound by the judgment at 
the time it was obtained. S%i/es et al. v. Brock & Co., ib. 215. 

5. In such case a writ of seire facias is erroneous, which calls 
upon the administrator of the deceased party in the judgment 
to show cause, why the plaintifis should not have execution 
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against the “ goods and effects,’ lands and tenements of the 
said deceased, in his hauds: the words “ goods and effects’’ 
should have been omitted, and the directions of the writ con- 
fined to the lands and tenements of the said deceased, which 
were held and owned by him, at the time of the rendition of 
the judgment. Jd. 

JUSTICES OF THE PEACE. TENDER. A defendant in 
a suit before a justice of the peace, if he intends to rely on 
the ground of a tender for the purpose of avoiding the pay- 
ment of the costs of a subsequent suit, should plead it before 
the justice, having the money there, and at the same time 
offering to pay it to the plaintiff; and to bring it into court on 
his appeal, upon putting in a plea of a tender of the money 
before suit commenced. Seibert v. Kline, ib. 38. 

2. To exempt a defendant from the payment of costs, and to 
entitle him to recover them from the plaintiff according to the 
terms of the second proviso of the act of the 9th of April, 

? 1833, where the plaintiff is the successful party, it is necessary 
that the defendant should have offered, either on the trial of 
the cause before the justice, or before the appeal was taken, 
to give the plaintiff a judgment for a sum equal to, or greater 
than that which the plaintiff, in the event of his suit, re- 
covered; and it is the duty of the justice to enter such offer 
on the record. Jd. 

3. The only evidence of such offer is the record: and it is error, 
if the court determines whether such offer were made or not, 
by parol, or other inferior evidence. Jd. 

4. If a justice neglect to enter such offer upon his docket, he 
may be answerable to the defendant for any loss or injury 
which he may sustain by reason thereof. Jd. 

5. To discharge a defendant from the payment of costs on an 
appeal, when he has reduced the judgment in court, he must 

4 have made his offer to confess judgment, during the trial of 
the cause before the justice, or before the appeal taken, and 
have it entered on the justice’s record. Bogart v. Rathbone 
§ Wilson, ib. 188. 

6. The offer to confess judgment after the appeal is taken, and 
before the justice has made out his transcript of the appeal, 
is too late. Jd. 

LANDLORD AND TENANT. The act of the 21st of March, 
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1772, which gives a summary remedy to a landlord, only 
applies to leases on which a certain rent is clearly and dis- 
tinetly reserved; and not to cases where the rent reserved is 
so uncertain as to require the intervention of a jury to render 
itcertain. M’Gee v. Fessler, ib. 126. 

2. All the facts necessary to give jurisdiction should be set out 

in the proceedings: and if it do not appear on the record that 

the lease or demise was “ under certain rents,” or “a certain 
yearly,” or “other rent,’ the proceedings of the justices and 
inquest will be set aside. Jd. 

The court may, in special cases, after a writ of possession, 

refuse a writ of restitution. Jd. 

PARTITION. Itis error for a jury of inquest of partition and 
valuation, to include in its proceedings lands held adversely 
to the heirs, and such error will set aside the inquisition. 
M’ Masters v. Carothers, ib. 324. 

2. A deputy sheriff cannot deputize another to select and sum- 
mon a jury of inquest, nor will the subsequent assent of 
parties validate such act. Jd, 

PARTNERSHIP. ‘Though a partnership fora single transac- 
tion, or ina contract upon a canal, mutually terminates with 
the completion of the purposes for which it was formed, yet 
as between the partners themselves and others, it continues 
for the purpose of winding up its affairs, Petriken v. Col- 
lier, ib. 247. 

2. Thus when partners, who were contractors, received their 
final estimate, and some days after, one of them gave a note 
in the name of the firm, to a person who had been in their 
employ, for the amount due to him, for labour, &c. upon the 
contract, it was held that he had as full power to give such 
note as he had at any previous period. Jd. 

3. A compensation for services in the form of a commission on 
profits, creates no such interest in the concern as constitutes 
partnership. Dunham v. Rogers, ib. 255. 

4. Held, therefore, that an agreement by a manufacturer to fur- 
nish wooden handles made to order, to a country merchant, 
at a tariff of prices to be paid out of the store, on the proceeds 
of the handles, the manufacturer finding the labour and stuff, 
and receiving a further compensation for skill and the rent of 
the store-house, in the form of a commission of 50 per cent. 
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on the net profits of the whole, does not constitute a partner- 
ship. Jd. 

5. Held, also, that if there ever was a partnership in the store, 
and in the handles furnished, it would not extend to the pro- 
curement of the stuff, and, consequently, that the merchant 
would not be liable to a creditor of the manufacturer for the 
price of it. Jd. 

PURCHASE MONEY. A judgment for residue of purchase 
money, entered up a day after the vendor had conveyed the 
legal title, does not exclude a prior judgment against the 
vendee. Watt v. Sleel, ib. 386. 

REPLEVIN. A purchaser at a sheriff’s or a constable’s sale, 
who participates in the transaction only by purchasing the 
goods, although he knows of the illegality of the sale, or that 
the goods did not belong to the defendant in the execution, 
is liable to the owner in replevin, but not in trespass, Ward 
et al. v. Taylor, ib. 238. 

SLANDER. It is actionable to say of a farmer, falsely and 
maliciously, that “the sheriff will sell him out one of these 
days, and claims against him not sued will be lost;’? the 
credit which he has being a means to support his business. 
Phillips v. Heefer, ib. 62. 

TAXES. Money payable under articles of agreement, and 
bearing interest, is taxable for school purposes. Vegtly v. 
School Directors, §c., ib. 330. 

USAGE. The number of bricks laid in a pavement may be 
computed by allowing a given number to the square yard, 
according to the usage of the craft, proved by the testimony 
ofa paver. Pittsburgh v. O' Neill, ib. 342. 

VENDOR AND VENDEE. Where a sale was made, which 
was fraudulent under the statutes 13 and 27 Eliz., and the 
grantor remained in possession by his tenants, and during 
that possession the property was sold at sheriff’s sale as the 
property of the grantee: Held, that the possession .of the 
grantor by his tenants was constructive notice to the pur- 
chaser at sheriff’s sale of the fraudulent transfer of the pro- 
perty by the grantor to the grantee. Hood v. Fuhnestock, 
ib. 470. 
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IN THE QUARTER SESSIONS OF PHILADELPHIA 
COUNTY. 
[May 11, 1846. 
COMMONWEALTH U. TORAM. 


1. The defendant was indicted for forcible entry and detainer, but convicted only 
of the forcible detainer. The judgment was arrested, on the ground that the 
indictment did not aver the prosecutor’s estate or interest in the premises, but 


Parsons J. This case now comes before us on a motion in 
arrest of judgment. The first count in the indictment charges 
that the defendant, with force and arms and witha strong hand, 
unlawfully, violently, forcibly, and injuriously did enter into the 
premises [describing them], then being in the peaceable pos- 
session of one Edward C. Cole, and with force and arms and 
with a strong hand, unlawfully, violently, forcibly, and inju- 
riously did expel, remove, and put out the said Cole of the pre- 
mises; and when so expelled, with force and arms and with a 
strong hand, unlawfully, violently, forcibly, and injuriously has 
kept out of the same, &c. 

The next count charges that the said Edward C. Cole was 
possessed of a certain messuage or tenement [describing it], for 
a certain term then still to come and unexpired, and being so 
possessed thereof, the defendant forcibly entered, &c., and ex- 
pelled the said Cole, and having thus expelled him, with force 
detains the premises, &c. The jury found the defendant not 
guilty of the forcible entry, but guilty of the forcible detainer 
of the preimises,and the counsel for the defendant has moved 
in arrest of judgment, upon the ground that nothing but a dare 
possession is averred to have been in the said Cole; and neither 
his seisin or estate, nor his interest in the premises, nor the 
nature or character of the possession of the prosecutor, is set 
forth upon the record, and therefore no sentence can be passed 
upon the defendant under the present finding of the jury. 

It is contended by the counsel for the defendant, that this is 
an indictment under the various English statutes in relation to 
forcible entries and detainer, which are in force in this state, 
and that the adjudications both in England and Pennsylvania 
upon those statutes has been, that the indictment must show 
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that the party who is put out of possession was either seised of 
a freehold, or that he was possessed of such an estate as will 
bring him within the provisions of some of the acts of parliament 
upon the subject. 

It is adinitted by the counsel for the commonwealth, that such 
is the law where the indictment is under the British statutes, 
but they contend that this indictment is not under those statutes, 
but is an indictment at common law, hence that it is not neces- 
sary to aver the character of the possession of the prosecutor. 
Therefore the inquiry arises, whether the indictment can be 
sustained at common law, and will warrant a judgment on this 
verdict, or whether it can be considered sufficient under any 
statute in force in Pennsylvania. 

It seems to be laid down in the books, that at common law, 
and before tue passing of the statutes in relation to forcible 
entry and detaiver, if a man had a right of entry upon lands or 
tenements, he could enter with force and arms, and detain his 
possession by force where his entry was lawful. (See Dall. 
Just. 297; 1 Haw. P. C. 274; 1 Russ. on Cri. 408.) But it was 
decided in England near a hundred years ago, that an indict- 
ment would lie at the common law for a forcible entry, alleging 
sufficient actual force; although all the writers upon the subject 
concur in saying that such prosecutions are generally brought 
under the acts of parliament which have been passed in relation 
thereto. The first case that I have been able to find where the 
point was expressly decided, is Rex v. Bathurst, Sayer’s Reps. 
225. There wasa demurrer to the indictment. The first count 
charged a forcible entry into a messuage in the peaceable pos- 
session of the prosecutor, and the court were of the opinion that 
this count was not good under the statute, because it did not 
show what estate the prosecutor had in the premises, for he 
might be but a tenant at will, which was not an offence against 
the statute. But Foster j., was of the opinion, that although 
not good under the statute, still he said a forcible entry was an 
offence at the common law, and not one created by the Statute, 
and that the statute by ordering the possession to be delivered, 
gave a more speedy remedy. 

The case of Rex v. Stott, 3 Burr. 1698, and the case of Rex 
v. Bake and others, 3 Burr. 1731, seem to lay down the same 
doctrine, that au indictment for forcible entry can be supported 
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at common law, although in the last case justice Wilmot says 
they are generally brought on the acts of parliament. And this 
learned judge farther remarks, that it is necessary to state the 
nature of the estate, because there must be restitution; and for 
the same principles see Yelv. 165; 1 Vent. 306; 1 Sid. 102, 
These cases clearly show that an indictment for a forcible entry 
may be sustained at common law; yet none of them so far as to 
say, that where the entry was peaceable, and the accused only 
detained the possession by force, that he could be convicted of 
the offence; and none go so far as to say the indictment is good, 
when neither the estate or the nature of the possession is alleged; 
and that is the question now before us. For the purpose of 
fully elucidating this point, it seems to be necessary to examine 
the English statutes which are in force in this state, and our 
own act Of assembly upon the subject. 

The first statute which I find that has relation to it is that of 
2 Edw. IIL, generally called the statute of Northampton, which 
enacts, if there be any use made of arms to strike terror into 
persons upon whom a forcible entry is made, any justice of the 
peace, &e., may both seize the arms for the king’s use, and also 
imprison the offenders, bué not restore the parly injured to 
his possession. This statute is not in force in Pennsylvania, 
The next act of parliament on this subject is that of 5 Rich, IT. 
c. 7, and is in the following words: “ And also the king de- 
fendeth, that none from henceforth make any entry into any 
lands and tenements but in case where entry is given by the 
law; and in such case not with strong hand nor with multitude 
of people, but only in a peaceable and easy manner. And if 
any man from henceforth do the contrary, and thereof be duly 
convict, he shall be punished by imprisonment of his body, and 
thereof ransomed at the king’s will.’? This statute is not re- 
ported by the judges of the supreme court to be in force, but is 
referred to by Mr. Roberts in his Digest of the English Statutes. 

We are told by many of the text writers, that it was found 
by experience that this statute was not sufficient to provide 
against the mischief inteuded to be redressed by it, and its in- 
efficiency is pointed out in a number of particulars, and among 
others that it made no provision against forcible detainers, and 
that it was thought necessary to supply this and other defecis 
by additional laws. (See 1 Haw. P. C. 275; 1 Russ, 408-9.) 
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Hence the statute of 15 Rich. II. was passed, and this act is in 
force here. This act authorized a faithful execution of the sta- 
tutes against forcible entries, and where forcible entries had 
been committed and complaint thereof was made, the justices 
of the peace were empowered to take sufficient power of the 
county, and go to the place where the force was made, and if 
they found that any held such place forcibly after entry made, 
to commit the offenders to the next jail, and there to abide till 
they made fine and ransom to the king. Of this the justices 
were to make a record, and that was traversable. But it was 
found, say the law writers, that this act was likewise defective 
in many respects, in not giving a remedy against those who 
were guilty of a forcible detainer after a peaceful entry, and 
in not giving the justices of the peace any power to restore the 
party injured by such force to his possession; hence the statute 
of 8 Hen. VI. c. 9, was passed, which provides, that from 
henceforth when any do make forcible entry in lands or tene- 
ments or other possessions, or them hold forcibly after complaint 
made within the county where such entry is made, the justices 
shall have power to cause the statute to be executed, giving 
them authority to inquire of the forcible entry; and whether 
they were held by force, and when so found, authorizing them 
to rescise tlie lands, &c., so entered or held by force, and put the 
party thus holding out of possession. It also gave authority to 
mayors, justices of the peace, sheriffs, and bailiffs to remove 
such entries. It also provides, that where any one had held his 
possession by force, of lands whereof his ancestor was seised, 
and had continued in possession for the space of three years or 
more, they should not be liable under the provisions of that act. 

This statute is in force in Pennsylvania, and prosecutions for 
forcible entry and detainer are generally brought in pursuance 
of its provisions. The statute of 31 Eliz. c. 11, gives the right 
to the party prosecuted to traverse the finding of the justices, 
and if found against him, subjects the individual convicted to 
the costs and damages. But in the construction of these sta- 
tutes, it was a question whether a lessee for years or copyholder 
being ousted by the lessor or lord, could have restitution; hence 
to remove this doubt it was enacted by 21 Jac. I. c. 15, that where 
the judges or justices by the acts of parliament then in force, were 
authorized to give restitution of possession unto tenants of any 
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estate of freehold, of their lands or tenements which shall be 
entered by force, shall by reason of that act have the like and the 
same authority upon indictment of such forcible entries or forcible 
withholding to give restitution of possession, unto tenants for 
term of years, tenants by copy of court roll, guardians by knight 
service, tenants by elegit, statute merchant and staple, of lands 
or tenements by them so holden, which shall be entered upon 
by force or holden from them by force. It is believed these are 
all the British statutes on this subject which are in force in this 
state. Then comes our act of assembly of 1700, which pro- 
vides, that “ whosoever shall violently or forcibly enter into the 
house or possessions of any person within this province or ter- 
ritories, being duly convicted thereof, shall be punished asa 
breaker of the peace, and make such satisfaction to the party 
aggrieved as the circumstances of the fact will bear.” 

In the construction of the English statutes it is well settled, 
that under the stat. of 8 Henry VI., the indictment must show 
that the party who is put out of possession was seised of a free- } 
hold, in order to bring him within the purview of that statute; 
so also on an indictment under the statute of 21 Jac. I. ¢. 15, 
the record must show that the party injured was possessed of 
such an estate as will bring him within the provisions of that 
act. (1 Haw. P. C. 284.) Therefore it was ruled, that where 
an indictment sets forth that the party was possessed, or that 
he was possessed for a certain term without adding that it was 
for years, it is not good; for in the first case it might be intended, 
that he was possessed only by virtue of a lease at will, and 
in the second that he was possessed of a term for life; in neither 
of which cases would he be within the benefit of the statute of 
21 Jac. I. (See the King v. Holmes, 1 Mod. 73; the King v. 
Dorny, Salk. 260; Le Roy vw. March et al., 1 Sid. 102; 1 Haw. 
P. C. 285; 1 Russ. 422.) 

Such have been the decisions of the courts in this state; hence , 
as early as 1792 it was ruled, that when an indictment only 
averred the possession of the prosecutor for a term of years, it 
was held it could not be sustained. (Commonwealth wv, Elder, 
1 Smith L., note p. 3; and the case of the Commonwealth w. 
Burd, 6 S. & R. 252, seems to be full to the same point.) It is 
therefore manifest from the adjudications upon these statutes, 
both in England and this state, that this indictment cannot be 
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sustained under them, because the material averment as to the 
possession is not contained in it. 

The next question which arises, can it be sustained under our 
act of 1700? I think it cannot; for it must be borne in mind, 
that this statute only provides for those who forcibly enter 
upon the lands of another; and it is a fundamental principle, 
that in construing penal statutes, courts are required to construe 
them strictly. Therefore no offence can be said to be made 
punishable by any statute, unless it is expressly made penal 
thereby. In the case of the Commonwealth v. Rogers, 1 S, & 
R. 124, it is said by chief justice Tilghman that a forcible entry 
and a forcible detainer are distinct offences, although they be 
charged in the same indictment. And in the case of the Com- 
monwealth wv. Burd, before cited, chief justice Gibson observes, 
that our statute has never been construed to be more exten- 
sively remedial than the stat. 5 Rich. II. c. 7, of which it has 
been held with us to supply the place. It was never pretended 
that the statute of 5 Rich. IL. applied to forcible detainers, but 
we are informed by the highest authority, that the statute of 
15 Rich. II. was passed to remedy this defect, inasmuch as the 
former statute made no provision against forcible detainers. 
(1 Haw. P.C) From this view of the subject it is clear that 
this indictment cannot be sustained, nor will it justify the court 
in rendering a judgment on this verdict under our act of 
assembly. 

The only remaining inquiry is, is this indictment good at com- 
mon law, or in other words, was forcible detainer an offence 
atcommon law? No text writer which I have seen, lays it 
down as an elementary principle, that a forcible detainer was 
an offence atcommon law. In none of the numerous cases cited 
above, which decide that a forcible entry is an offence at com- 
mon law punishable by indictment, is it ruled that forcible 
detainers are; but all the judges seem to speak of it as an 
offence punishable by statute. And I think it may be, fairly 
inferred from the opinion of Foster j., in the case of Rex v. 
Bathurst, Sayer 226, such was his view of the subject. The 
ground on which it was adjudged by the courts in the case of 
Rex v. Bathurst, Rex v. Storr, and Rex v. Bake et al., that a 
forcible entry was an indictable offence, seems 0 be because it 
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was a breach of the public peace, and therefore the offender 
was liable to punishment; while at the same time it is said by 
all the text writers, that at common law, if a man had right of 
entry in him, he was permitted to enter with force and arms, 
and to detain his possession by force when his entry was law- 
ful. (3 Bac. Abr. 248, 1 Haw. P. C. 274.) Now it is easy to 
perceive why it should be an offence, a breach of the peace, to 
enter with force, even when one had the right of eutry, yet it 
would be no offence to retain the possession by force where he 
had entered peaceably, if such entry was lawful, in the absence 
of any statutory provisions upon the subject. And such it 
seems to me was the opinion entertained by the courts in Eng- 
land, when the various acts of parliament were passed. Now 
if a forcible detainer was an offence at common law, why was 
the act of 5 Rich. II. c. 7, defective? Hawkins tells us, because 
it made no provision against forcible detainers ; aud for this 
reason subsequent statutes were passed. Now if it had been 
thought that a forcible detainer was an offence punishable at 
common law by indictment, why should these statutes have 
been passed? It scems to me clearly it could not have been, 
or some case could be found in the reports showing that it had 
so been decided. So far from it, we find it laid down as an 
elementary principle, even after the passage of these statutes, 
that “if a man be gotten peaceably into Ais own, it seems he 
may defend it by force.” (3 Bac. Abr. 253.) I presume it 
means where one has the clear, undoubted right to the posses- 
sion, and has obtained it peaceably and has the best claim to 
retain it, then only may he so retain the possession by force. 
But whatever may be the law in England, I consider the ques- 
tion settled in Pennsylvania. In the case of the Commonwealth 
v. Burd et al., these defendants were convicted on an indictment 
similar to the present, and the court of quarter sessions sen- 
tenced them to pay a fine of one dollar each and the costs; and 
awarded that the property should be restored by writ of resti- 
tution to the prosecutor. But the supreme court reversed the 
judgment. And the language used by the present chief justice 
in his concluding remarks, seems to be conclusive against the 
commonwealth in the present case. He observes: “I see no 
difference, however, between that part of the sentence which 
punishes the public offender and that which redresses the 
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private injury, for both constitute one whole; and those facts 
that entitle the prosecutor to his private remedy, are precisely 
those which constitute the public wrong; they must therefore 
be stated with legal precision for every purpose.’? It seems to 
me that the only public offence is the forcible detention of the 
premises, and the only punishment for a mere forcible detainer 
is an award of restitution. 

But it has been alleged by the counsel for the commonwealth, 
that they do not ask an award of restitution under this record, 
only a sentence against the defendant; but what kind of sen- 
tence they have not informed the court in argument. In the 
case just cited, there was a conviction of both the offence of 
forcible entry and forcible detainer. 

And yet because the indictment was defective, the court set 
aside the entire judgment. Ifthe argument of the counsel for 
the commonwealth be sound, that the present indictment is 
good at common law and would support a sentence of a fine, 
surely the supreme court would not have reversed the entire 
judgment in the case of the Commonwealth v. Burd, but would 
only have set aside that part which directed the issuing of the 
writ of restitution, But this they did not do, upon the ground 
that the facts which gave the prosecutor his private remedy, were 
what constituted the public offence. And such is undoubtedly 
the sound principle of law in relation to forcible detainers ; and 
if the offence itself is defectively stated in the bill of indictment, 
no sentence can be passed upon it. 

If we do not award a restitution of the premises, it is difficult 
to know what should be the sentence. If the offence of which 
the defendant is found guilty is not one at common law, then 
he cannot be adjudged to pay a fine or be imprisoned. If the 
indictment is not good under the statutes relating to forcible 
entry and detainer, then we cannot inflict the punishment im- 
posed by those statutes for this offence. 

From a critical examination of the authorities, it is difficult to 
see how a judgment can be rendered on this verdict. ‘If there 
is any offence averred on the record, of which the defendant is 
found guilty, it is one under the English statutes on this subject. 
Such being the view entertained by us, the decision of the 
supreme court in the case of the Commonwealth v. Burd, is 
certainly conclusive that such an indictment is not good, and 
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that no judgment can be rendered upon it. Therefore the 
judgment in this case must be arrested. 

Counsel for the commonwealth, J. Murray Rush. For the 
dexendant, G. WW. Barton. 


RILEY PYWYPPO—™ 


IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF LANCASTER, 
BURK UV. BEAR AND MYERS, ADM’RS. OF HUBER, DECEASED. 


1. A departure in pleading, is a defect of substance. 

2. When the declaration in covenant, alleged an agreement by the plaintiff to give 
the defendant a goed title on a day mentioned and averred performance, and the 
replication stated certain acts of the defendant by reason of which the plaintiff 
did not give such title at the time mentioned, this was held to be a departure. 

3. So, where the agreement was to give a good title, free from incumbrances, and 
the declaration averred performance, and the replication stated the fuilure of the 
defendant to pay the money on the day, alleging that as the reason, why the 
incumbrances were not discharged—this is a departure. 

4. A protestando is of no avail in the cause in which it is taken. A defective 
protestando, does not vitiate the plea to which it is attached, though shown for 
cause of demurrer. 

5. A declaration in covenant for not paying the purchase money of land, which the 
plaintiff had covenanted and averred, that he tendered himself ready to convey, 
is fatally defective in not averring a title in the plaintiff to the premises, 

6. After a party has once already been permitted to amend on demurrer, the 
court will not allow him to amend on a second demurrer, especially after argu- 
ment and judgment entered thereon. 

7. To amend the declaration by inserting an averment of title in the plaintiff, is 
an amendment of substance; and a motion for such an amendment, after judg- 
ment in demurrer, is warranted neither by the common law, the English 
statutes of amendment and jeofails, nor the act of the 21st March, 1806. 

8. The act of the 21st March, 1806, alters the law on the subject of amendments, 
in no respect except as to time, authorizing them on the trial as well as before, 
and being mandatory to the court in their allowance. 


Hayes J. The plaintiff in this case, has brought an action 
of covenant against the defendant, for the breach of the cove- 
nant, contained in certain articles of agreement between them, 
made on the 26th February, 1817; by which, in consideration 
of the sum of $5,500, he sold and was to give the defendant, 
his heirs, &c., a good title, on the 1st day of April next ensuing, 
with peaceable possession, for ten acres of land in the town of 
Millersburg, whereon are a tavern and other buildings, &e.; 
and the defendant was to pay him therefor $3,500, on that day, 
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and $2,000 in one year thereafter: and the parties bound them- 
selves to perform and fulfil all the covenants in the said articles 
in the penal sum of $11,000. 

The declaration averring, that the said Peter Burk hath always 
on his part kept and performed his agreement aforesaid, pro- 
ceeds to assign the breach in the following manner: « Yet 
protesting that the said John Huber hath not performed, fulfilled, 
or kept any thing in the said articles of agreement contained, 
on his part and behalf to be performed, fufilled, and kept, ac- 
cording to the tenor and effect, true intent, and meaning 
thereof, the said Peter Burk saith, that the sum of $3,500 and 
the sum of $2,000, were not (and are not yet paid to him) at 
the respective times mentioned in the said articles of agreement 
by the said John Huber, according to the tenor and effect of the 
said agreement ou his part, although he the said Peter did, on 
the Ist day of April then next ensuing the date of the said 
articles, tender unto the said John Huber, a good title for and 
possession of the said ten acres of land and tavern house with 
the stove in the bar-room, and premises thereunto belonging. 
And so the said Peter Burk, in fact saith, that he the said John 
Huber (although often requested so to do) hath not kept his 
said covenant so by hin made as aforesaid, but hath broken 
the same, and to keep the same with the said Peter Burk, hath 
hitherto wholly neglected and refused and still doth neglect and 
refuse to the damage of the said Peter Burk, $11,000, and 
therefore he brings suit, &e.”’ 

To this declaration, the defendant, on the 17th June, 1825, 
pleaded payment, with leave, &c. and performance with leave, 
&e., and the plaintiff replied, non solvit, and that the defendant 
had not performed his covenants. 

On the 14th June, 1830, the defendant also filed by leave of 
the court, the following additional plea: “ And the said John 
Huber comes and defends the wrong and injury when, &c., and 
says, that the said Peter Burk ought not to have and maintain 
his aforesaid action thereof against him, because he says that 
the Pennsylvania Bank, indorsee of Abraham Hershey, payee 
of Peter Burk, on the 12th day of September, 1816, at the 
county aforesaid, recovered judgment in the court of common 
pleas for the said county of Lancaster by the award of arbi- 
trators under the provisions of the act regulating arbitrations, 
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passed the 20th March, 1810, against the said Peter Burk for a 
certain debt of $463 353, as also $18 79 for the costs of the 
said Pennsylvania Bank in the said suit, whereof the said Peter 
Burk was convicted, as by the record and proceedings thereof 
now remaining in the said court of common pleas of August 
term, 1816, No. 607, more fully appears. And the said John 
Huber farther avers, that a certain Christian Kauffman for the 
use of Henry Carpenter in the said court of common pleas, by 
the consideration and judgment of the said court, on the 24th 
day of April, 1815, at the county aforesaid recovered as wella 
certain debt of $100, with lawful interest thereon from the 1st 
day of March, 1813, amounting to $112 90, as also $7 964 for 
the costs of the said Christian Kauffman for the use of the said 
Henry Carpenter, in the said suit, whereof the said Peter Burk 
was convicted, as by the record and proceedings thereof, now 
remaining in the said court of common pleas of January term, 
1815, No. 173, more fully appears. And the said John Huber 
farther avers, that the United States of America in the said 
court of common pleas by the consideration and judgment of 
the said court, on the 25th day of November, 1816, at the 
county aforesaid, recovered as well a certain debt, of $150, as 
also the sum of $11 45 for the costs of the United States in the 
said suit, against Michael Flinn, the said Peter Burk, and Jacob 
Bletz, whereof the said Michael Flinn, Peter Burk, and Jacob 
Bletz were convicted, as by the record and proceedings thereof, 
now remaining in the said court of common pleas of November 
term, 1816, No. 329, more fully appears: And the said John 
Huber farther avers, that the said three judgments were liens 
against the real estate and premises in the plaintifl’s declaration 
mentioned, from the entry and recovery of the same, and con- 
tinned to be liens against the said premises, until long after the 
alleged tender of the deed by the said Peter Burk to the said 
John Huber in the plaintiff’s declaration mentioned to have 
been made on the Ist day of April, 1817; and the said judg- 
ments until long after the said tender, remained open and un- 
satisfied. And this the defendant, is ready to verify ; wherefore 
he prays judgment, if the said Peter Burk, ought to have or 
maintain his aforesaid action thereof against him.’’ 

On the 16th June, 1830, the plaintiff replied specially to this 
plea, and his replication was demurred to by the defendant 
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whose demurrer was filed on the 8th of July following. On 
the 9ih of July, the plaintiff joined in demurrer, The argue 
ment on this demurrer was commenced the 14th of December, 
1831, and continued until the next day, when the plaintiff’s 
counsel moved the court for leave to amend their special repli- 
cation by substituting in lieu of the same, the following: 

« And the said Peter Burk as to the plea of the defendant 
thirdly above pleaded and by him drawn up at large, of pre- 
tended existing judgments and liens, says, that he the said 
Peter by reason of any thing by the said John Huber in that 
plea alleged, ought not to be debarred from having and main- 
taining his said action thereof against him the said John Huber 
for his damages, &c., (after protesting that the whole matters 
set forth in the said plea are one and the same with the 
matters contained in the plea of payment with leave to give the 
special matters in evidence, and the notice to be given of the 
special matters to be given in evidence in the cause), because 
the said Jolin, on the 25th day of March, 1817, called on the 
scrivener mutually employed by the said Peter and the said 
John, to prepare the title deed for the conveyance of the said 
house and lot of ten acres of land, with the appurtenances by 
the said Peter to the said John and his heirs, in fee simple, clear 
and free and discharged from all liens and incumbrances, and 
discharged the said scrivener from proceeding to prepare the 
said deed of conveyance to him, as he the said John would not 
accept the same; nor take the said lot of ground, with its ap- 
purtenances, so as aforesaid purchased by him of the said Peter 
Burk, and then and there made no objection to the title of the 
said Peter Burk of any kind, as to incumbrances or lien by 
judgment or otherwise being on and incumbering the said 
premises; from which declarations and conduct, the said Peter 
Burk did not cause and procure the satisfaction to be entered on 
the said judgments for whatever sums of money, might be 
justly due thereon, which he was able and willing to do and 
perform and would have done and performed, on the kst day 
of April, 1817, if the said John Huber had not refused so as 
aforesaid to comply with his aforesaid purchase, without as- 
signing any cause for his refusal, beyond his intention to violate 
and withdraw from his said contract; and this the said Peter is 
ready to verily, wherefore, &c.”’ 
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This motion, after argument thereon, was allowed, and the 
amended replication beitig filed, the defendant’s counsel de- 
murred to it as follows: 

« And the said John Huber saith, that the said replication of 
the said Peter Burk last above pleaded, to the third plea of him 
the said John Huber, and the matters therein contained in 
manner and form as the same are above pleaded and set forth, 
are not sufficient in law, for the said Peter Burk to have and 
maintain his aforesaid action thereof against him the said John 
Huber, and that he, the said John Huber, is not bound by the 
law of the land to answer the same, and this the said John 
Huber is ready to verify ; wherefore for want of sufficient repli- 
cation in this behalf, he, the said John Huber, prays judgment, 
if the said Peter Burk ought to have or maintain his aforesaid 
action thereof against him, &c. And the said John Huber, ac- 
cording to the form of the statute in such case made and pro- 
vided, states and shows to the court here, the following causes 
of demurrer in Jaw to the said rsplication; that is to say: 1. 
The said replication varies and departs from the said declara- 
tion, above pleaded, in averring that ‘because the said John on 
the 25th day of March, 1817, called on the scrivener mutually 
employed by the said Peter and the said John to prepare the 
title deed for the conveyance of the said house and lot of ten 
acres of land, with the appurtenances, by the said Peter to the 
said John and his heirs, in fee simple, clear and free, and dis- 
charged from all liens and incumbrances, and discharged the 
said scrivener from proceeding to prepare the said deed of con- 
veyance to him, as he the said John would not accept of the 
same, nor take the said lot of ground with its appurtenances so 
as aforesaid purchased by him of the said Peter Burk, and then 
and there made no objection to the title of the said Peter Burk 
of any kind, as to incumbrances or lien by judgments or other- 
wise, being on and incumbering the said premises; from which 
declarations aud conduet, the said Peter Burk did not cause and 
procure satisfaction to be entered on the said judgment for 
whatever sum of money might be justly due thereon, which he 
was able and willing to do and perform, and would have done 
and performed on the Ist day of April, 1817, if the said John 
Huber had not refused so as aforesaid to comply with his 
aforesaid purchase, without assigning any cause for his refusal 
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beyond his intention to violate and withdraw from his said 
contract.’ 2. That the profes/ando, embraced in the parenthe- 
sis in the said replication of the said Peter, is a departure and 
variance from the declaration above pleaded by the said Peter. 
3. That the said replication of the said Peter, is not certain, 
direct, and positive. 4. That the said replication pleaded last 
aforesaid by the said Peter, is neither in substance or form any 
answer in law to the special plea so as aforesaid pleaded by the 
said John, wherein the said Jolin asserts and affirms that on the 
Ist day of April, 1817, certain judgments were of record, and 
liens upon the said land. 5. That the said replication of the 
said Peter, is double and uncertain; and also, for that the said 
replication, is in other respécts, uncertain, informal, and in- 
suilicient,”’ 

The plaintiff having joined in this demurrer, the counsel im- 
mediately proceeded with the argument. On one side, the 
court were admouished that they were sitting in this cause as 
chancellors, as well as judges, whereas, on the other side, it was 
contended that the questions on the demurrer, are necessarily, 
sheer questions of law, with which equity has nothing to do. 
As no incousiderable portion of the discussion was employed 
upon these topics, the court will probably be expected to advert 
to them in their opinion. 

Many pleas, it is true, have under our bleuded jurisdiction of 
law and equity been expanded, so as to enable the parties to 
present to the consideration of the court and jury, the facts 
which constitute an equitable claim or defence; and by this 
liberal accommodation, the Pennsylvania judicature, is con- 
ceived to have attained most of the advantages of a court of 
chancery, without its cumbrous forms and enormous delay; 1 
Dall. 210; 1 Binn. 123; 3S. & R. 578. The pleas of payment 
with leave to give the special matters in evidence, performance 
with leave, &c., both of which are pleaded in this case, enable 
the defendant to lay before the jury, every fact and circum- 
stance which would, in a court of equity, excuse the want of 
payment and performance respectively, and discharge him from 
his engagement. The case of Jordan v. Cooper, 3 8, & R. 578, 
established the doctrine, that as the defendant may plead on 
principles of equity, the same indulgence ought to be extended 
to the plaintiff; aud that the declaration might be adapted to 
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the exhibition of a claim founded on equity merely, so as to 
obtain a recovery of an equitable right. It has been emphati- 
cally declared and often repeated, that equity is part of the law 
of this state; 1 Dall. 210;—and as it ean only be administered 
in our courts of common law and through the medium of legal 
proceedings, the necessity of expanding or relaxing the common 
law pleadings of the parties, is exceedingly obvious; since by 
the strict precedents of special pleading, neither an equitable 
demand could be detailed in the appropriate averments of a 
declaration, nor an equitable defence, in those of a plea. But 
this relaxation consists, in modifying, as I conceive, rather than 
in essentially changing the forms of the declaration, pleas, &c., 
and so modifying them, as to allow the party, preserving the 
beginning, conclusion, and distinctive characteristics of the 
pleading, to set out the real equity and truth of his case. Had 
there been in the present action any circumstances in addition 
to the breach of covenant by the defendant, constituting an 
equitable right in the plaintiff to recover damages of him, I have 
no doubt they might have been well stated in his declaration 
in covenant. Such was, in fact, the point decided in Jordan vw. 
Cooper. But the necessity to which I have adverted does not 
require, that the boundaries of actions, or the essential rules of 
pleading should be infringed. Even in England, where the 
court of chancery exerts so commanding a power, it is held that 
equity does not interfere with the rules of pleading—that a 
court of equity will not relieve either mispleading, or a neglect, 
or want of a plea, regarding it as the fault of the party; for in 
cases proper for the decision of courts of law, it leaves every 
man to defend himself by legal pleadings; 1 Fonbl. Equity 158. 
And it is much less to be expected, that our courts, though 
bound to administer equity, will break down the rules of plead- 
ing to protect a party in a similar predicament, from the conse- 
quences of his own fault. 

Two things, says lord Hobart, are required in pleading: 1. 
that it be in matter sufficient: 2. that it be deduced and ex- 
pressed according to the forms of law: and if either be wanting, 
it is cause of demurrer; Commendam case, Hob. 140; Colt & 
Crove v. The Bishop of Coventry and Litchfield. The omis- 
sion of such material things as are necessary to show a right in 
the plaintiff, or are material for the defendant in his plea, may 
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be taken advantage of, on a general demurrer; but matters of 
form must be specially alleged and assigned as causes of de- 
murrer. In cousidering the objections to this replication under 
the demurrer, which is in its form both general and special, we 
will, in pursuance of the distinction just quoted, first, inquire 
into the sutliciency of the matter demurred to, aud, ¢hen, into 
the manner in which it is deduced. 

The replication avers that the plaintiff was able and willing 
to satisfy the several judgments set forth in the plea, and would 
have satisfied them on the Ist day of April, 1817, if the de- 
fendant had not, on the 25th day of March preceding, discharged 
the scrivener who had been mutually employed by the parties 
to prepare the title deed for the conveyance of the premises, he 
the defendant making no objection to the title, but merely de- 
claring that he would not accept the deed, nor take the pre- 
mises. It is to be remembered, that this is not an action for the 
recovery of the purchase money: if it were, the case of Huber 
v. Burk, 11 8S. & R. would be, as it is contended it is, conclusive 
of the controversy. The supreme court, in that case, after con- 
sidering several other objections to the judgment which was 
rendered in the court below, in favour of the present plaintiff, 
proceeded to remark, “that there is another objection, which 
would be decisive: the vendor after the time, when he was to 
have made the title, mortgaged the premises for a sum of 
money. By thus treating the property as his own, he acqui- 
esced in the determination of the vendee to rescind the contract 
so far as to preclude him from demanding the specific execution 
of it, and elected to rest the covenant on the penalty for 
damages.’ Notwithstanding their decision, however, they ex- 
pressly recognised his contingent right to recover damages, 
« Whether he may not still be able,”’ say the court, “to recover 
damages in this suit for the loss of the bargain, will depend on 
the case, he may be able to lay before a jury.”? But that suit 
was abandoned. It was an action of debt, for the penalty ; and 
according to the English authorities, where such an action is 
brought, the plaintiff is not entitled to recover, unless he has 
punctually and literally fulfilled his part of the contract; Sugd. 
on Vendors 163. It was, probably, for this reason, that Peter 
Burk instituted the action of covenant, “which,” says the 
present ch. justice, “is essentially an action to recover damages, 
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for having disaffirmed the contract; 11 8. & R. 244. If, then, 
the sole question here, were whether the matter of the replica- 
tion is, or is not a suilicient answer to the plea of incum- 
brances, I should decide it in favour of the plaintiff; for it would 
be clearly unreasonable, that the defendant should be screened 
from paying a compensation in damages for the injury sustained 
by the plaintiff in the loss of his bargain, on the ground that 
the latter had not discharged the liens, when the defendant 
himself, was the sole cause of that omission, and when to have 
done it, would have been an idle ceremony in relation to the 
defendant’s performance. The case of Hampton v. Spreckna- 
gle, 9. S. & R. 212, is an authority to this point; and there are 
several cases, to the same purpose, in the English reports. See 
particularly, Jones v. Barkley, Douglass 684; Martin v. Smith, 
6 East’s R. 555. See also 1 Term R. 643, Hotham v. The E. 
I. Company ; Roll’s Abr. 445; 1 East 619, Heard v. Wadham. 
This view of the case assumes the facts stated in the replica- 
tion to be well pleaded—in other Words—that the matter is de- 
duced and expressed according to law; the effect of which, 
would be that, by the demurrer, all the facts stated therein, 
would stand confessed. But if the replication is vicious—if it 
is in substance, or even in form, insufficient, then the demurrer 
does not admit any of the facts which it alleges. In considering 
farther the objections assigned to this replication, the 3d, 5th, 
and last, may be disposed of at once. All authorities agree, 
that the causes assigned must not be involved in general ex- 
pressions, such as “uncertain,’—* want of form,’—« insufli- 
cient,” &e., but the party demurring, must specially show how 
the pleading is defective, the statute intending to oblige him, to 
lay his finger on the very point; Hob. 232; 5 Com. Dig. 489; 
(q. 9.) 5 Bae. Abr. 464. ‘These three causes of demurrer, must, 
therefore, for want of due specification, be overruled. 

The first cause assigned as an objection to the replication, is 
that it varies and departs from the declaration ; a fault which 
has been held by the best authorities to be a defect of substance ; 
2 Saund. 84 (n. 1.); 20 Johns. R. 153, Andross v. Waring. De- 
parture in pleading, is when the second plea contains matter 
not pursuant to the former, and which does not fortify it; and 
occurs, when in any pleading, the party deserts the ground he 
took in his last antecedeut pleading, and resorts to another; 5 
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Com. D. 433, Pleader (F. 7.); 5 Bac. Abr. 449; Steph. on PI. 
405; 2 Wils. 96. It is quite evident that if this were allowable, 
there would be no end to the pleadings; as the attainment of 
an issue would often be a legal impossibility. To restrain the 
parties from abandoning the grounds they have once respectively 
assumed, is therefore essential to the very purpose of pleading; 
which is to develope the question in dispute. By taking a new 
and distinct ground, in any part of the series, a new state of 
facts is introduced and the result is consequently postponed ; 
besides, upon the same principle, the parties might shift their 
ground as often as they pleased, producing the consequence 
already mentioned of au indefinite length of altercation. The 
declaration here alleges an agreement, on the part of the plain- 
tiff, to give to the detendant, his heirs, &c., for the consideration 
therein mentioned, a good title on the Ist day of April, 1817, 
for ten acres of land in the town of Millersburg, whereon is a 
public tavern, &c., and then avers, Ist, that he always kept and 
performed his agreement ; 2dly, that he on the Ist of April, 1817, 
tendered to the defendant, a good title for the premises, The 
first averment, is equivalent to saying that the plaintiff did give 
the defendant a good title on the Ist of April, 1817, for that 
was the agreement on his part; the second, that he offered to 
give him a good title on that day. Passing over the incon- 
sistency of these averments, let us compare them distinctly with 
the replication, premising that a covenant to convey a good 
title, means the legal esiate in fee, free from all valid claims, 
liens, or incumbrances whatever; 10 Johns, R. 266. 

The ground taken by the plaintiff in his declaration, accord- 
ing to the first averment, is, that he gave, on the Ist day of 
April, 1817, to John Huber, his heirs, executors, administrators 
and assigns, a good title, 7. e.a conveyance of the legal estate in 
fee, free from all valid claims, liens, or incumbrances whatever 
in the ten acres of land in the town of Millersburg, &c., with 
peaceable possession, &c. Whereas in his replication, he admits 
that he did not make such a title, and that the estate which he 
had on the day mentioned to convey in the premises, was not 
free from valid liens and incumbrances; and admitting this, he 
assumes a new ground, that is to say, the defendant discharged 
the scrivener, who was employed by the parties to prepare the 
title deed, without objecting to the title on account of the incum- 
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brances, or specifying any other ground of objection; and the 
plaintiff, for that reason did not, on the Ist day of April, 1817, 
cause and procure satisfaction to be entered on the judgments, 
with which the premises were incumbered; which is tantamount 
to the allegation, that, for a good and suflicient cause, he did 
not give the defendant, his heirs, &c., a good title in the premises, 
with peaceable possession, &c., as in his first averment above 
mentioned, he alleged that he had done. Therefore, the repli- 
cation neither is pursuant to the narr. nor fortifies it; but being 
repugnant thereto, it falls precisely within the definition of a 
departure. 

Again, take the averment of the declaration to be, that the 
plaintiff tendered a good title, on the Ist day of April, 1817, to 
the deendant, his heirs, &c., in the premises, 7. e. a conveyance 
of the legal estate in fee, free from all valid liens and incum- 
brances whatever, the replication is no less variant from 
this: for the replication, admitting as before mentioned, that the 
plaintif’s estate was not on the Ist day of April, 1817, free 
from valid liens and incumbrances, avers that he would have 
rendered it free from such liens and incumbrances on that day, 
if the defendant had not discharged the scrivener, mutually 
employed to prepare the title deed, without objecting to the in- 
cumbrances, or making any other specific objection to the title; 
which is equivalent to an allegation, that the plaintiff did not on 
the Ist day of April, 1817, tender a good title to the defendant, 
his heirs, &c., for, and possession of the ten acres of land, &c., as 
by the second averment referred to, he declares he did. 

The result therefore is the same, whether we consider the 
ground assumed in the declaration to be performance, or tender; 
or both, if both were compatible.1. The replication takes new 
and different ground; it departs from the declaration; and the 
first cause assigned in the demurrer, is sustained; 5 Com. D. 
433, Pleader (F. 7). 

The second is, that the protestando in the replication, isa 
departure and variance from the declaration. The protestando, 
regularly, is an allegation collateral or incidental to the main 


‘ If the defendant in covenant pleads performance generally, and the plaintiff 
assigns a breach in the not doing of such an act, and the defendant rejoins, that he 
offered to do it; this is a departure, for offer and refusal is not the same as per- 
formance; Co, Litt. 304, a.; Cro. Car. 76, 77. 
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pleading, importing that some traversable fact alleged on the 
other side is untrue; and it has the effect of enabling the party 
to dispute, in another action, the fact so passed over; which 
otherwise, he would not be able to do; because the pleading 
having passed over the fact, would, in the subsequent action, 
be taken to have admitted it, the rule being that every pleading, 
is taken to confess such traversable matters alleged on the other 
side, as it does not traverse. But an answer in fact, is no ad- 
mission of the sufficiency in point of daw of the matter answered; 
and it follows, that it is not necessary in passing over an insuf- 
ficieut pleading, without demurrer, and answering in point of 
fact, to make any protestation. In practice, however, it is not 
unusual (says Siephen on Pleading) to make a protestation of 
insufficiency in law, the form having apparently been adopted 
by analogy to the proper kind of protestando, viz. that against 
the truth of the fact. The protestation here objected to, is not 
against any fact alleged in the plea; but against the sutliciency 
of the plea itself, because the matters contained therein, were 
identical with those of which notice had been given by the de- 
fendant, under his plea of payment with leave to give the spe- 
cial matters in evidence. But if the plea were bad, on this or 
any other legal ground, the plaintiff without the protestando, 
would have the benefit of the objection on the demurrer, which 
brings the whole record before the court; and, on which, the 
court must look to the first defective pleading and decide accord- 
ingly. The protestation, therefore, is, with reference to the 


legality of the plea, entirely superfluous. Moreover, every pro- 


testation, however regular, is without avail in the suit in which 
it occurs; every traversable fact, not traversed, is notwithstand- 
ing the protestation, to be considered as admitted in ¢haé suit. 
For this reason it has been held, that an idle or vicious protesta- 
tion, does not vitiate the plea, though it be shown for cause of 
demurrer; 5 Com. D. 471, Protestation N, The second cause 
of demurrer, is consequently untenable. 

It is an established rule that, when demurrer is joined, the 
court shall adjudge upon the whole record, and not upon the 
point alone, which is referred to them by the demurrer; and 
judgment will, therefore, be given against the party, whose 
pleading was first defective in substance; 5 Bac. Abr. 460; Hob. 
56; 5 Com. D. 487; 484 Pleader (q. 5); Chitty’s Pl. 647; 1 
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Saund. 285 (n. 5). So that notwithstanding the defect of the 
replication, in the present instance, the judgment would still be 
for the plaintiff, if it appeared that the defendant’s plea was 
bad; unless indeed the declaration were substantially defective: 
—and this, it is apprehended, is the case; Steph. on Pl. 162, 164, 
165. But before I proceed to point out the circumstance, in 
which this defect is considered to exist, it will be proper to say, 
that I think the special plea of the defendant, is unobjectionable. 
It is not shown or averred in this declaration, that the plaintiff, 
Peter Burk, was seised in fee, or was the owner of the premises 
which he covenanted to convey, or that he had a good title to 
convey; Sugd. on Vendors 166, 167. There is no averment of 
title in the plaintiff. In 5 Comyn’s D. 486, Pleader 3 M. 9, it 
is laid down, that if a declaration does not show a sufficient 
right or title in the plaintiff, it will be bad on a general demur- 
rer; for a right which does not plainly appear, is as none. See 
also 5 Com. D. 344 (C. 34), 345 (C. 35), 405 (EK. 22); 6 East 
555; 3 East 410; 2 H. Bl. 123; 1 H. Bi. 270; 2 Wentw. 91. 
Chitty, in his 2 vol. of Pleadings 129, after citing several autho- 
rities for precedents of declarations by a vendor against a ven- 
dee, for not completing his purchase, adds, that “from these it 
appears, that the plaintiff must show that he had a good title to 
convey ;’’ see 1 Chitty Pl. 347; 2 Phill. Ev. 64. I have ex- 
amined all the precedents referred to; and I find, that in every 
one, the declaration contains an averment of title, except the 
case of Phillips v. Fielding in 2 H. Bl. 123, in which the decla- 
ration was held to be clearly bad for the omission. It is an 
essential principle in pleading any right or authority, as set up 
in respect to property, personal or real, that some title to that 
property be alleged in the party, or some other person from 
whom he derives his authority ; Steph. on Pl. 321; 1 Ch. Pl. 
347; Douglass 620, Luxton v. Robinson; Saund. Pl. & Evid. 
901. In Beaumont v. Dean, 2 Leon. 10, where in dower, the 
defendant pleaded that before the writ brought, he assigned a 
rent of ten pounds per annum to the demandant in recompense 
of her dower, the demandant thereupon demurred; because the 
defendant had not shown what estate he had in the lands at the 
time of the rent granted—as to say that he was seised in fee 
and granted the said rent; so that it might appear to the court, 
upon the plea, that the tenant had a lawful power to grant such 
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rent; which was conceded by the whole court, and the demurrer 
allowed. This case is important, since it indicates with great 
clearness the foundation of the rule requiring the party to show 
in his pleading his title or authority, namely, that it may appear 
to the court to whose judgment he appeals, that he has a good 
title or lawful authority. Hob. 223, is equally explicit and 
strong to this effect. It is not enough, says he, that the party 
hath right, but such right must be disclosed to the judges upon 
the record, to enable them to pronounce upon it. Until recently, 
indeed, the vendor in order to sustain an action for breach of 
contract, was obliged to display his whole title on the record, it 
not being sutlicieut to aver, that he has always been ready and 
willing, and frequently offered to make a title to the estate; but 
in a case decided in 1805 (Martin vw. Smith, 6 East 555), where 
the vendor averred, that “ he was seised in fee,”’ and was ready 
and willing, and offered to convey to the defendant, this was 
held sufficient. 

The coutract in the present case, was to give the defendant a 
good title to the premises, an estate in fee simple; and it is 
manifest, that unless the vendor was seised in fee of the pre- 
mises, he could not maintain an action against the vendee, for 
the non-payment of the purchase money; Sugd. on Vend. 178, 
179. It was, therefore, essential to aver in this declaration, that 
the plaintiff was seised of an estate in fee, without which his 
right of action does not and cannot appear to the court. I have 
felt bound to notice this substantial defect in the declaration 
(though without this, the judgment be for the defendant on the 
first objection to the replication), because it is unavoidably pre- 
sented by the record to the consideration of the court, and being 
the first defective pleading, the objection arising from it, is 
paramount. 

Judgment on the demurrer for the defendant. 


The foregoing judgment was entered by order of the court, 
on the 6th of February, 1832. Two days afterwards, tlre plain- 
tiff’s counsel moved to amend his declaration in certain particu- 
lars set forth in their written application. This motion was 
placed on the argument list, and was argued by the same coun- 
sel who argued the demurrer, at the following June term. The 
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court, after advisement, disallowed the motion, for the reasons 
contained in the following opinion by Hayes J.: 

This is a motion, on behalf of the plaintiff, to amend his de- 
claration. The action was commenced in 1824, the suit being 
No. 10 of the September term in that year. On the 18th of 
December ensuing, the declaration was filed. 1825, June 17, 
the defendant pleaded payment with leave, &c., and perform- 
ance with leave, &c. The plaintiff replied, non solvit, and that 
the defendant had not performed his covenants. 1830, June 14, 
the defendant filed, by leave of the court, an additional special 
plea, to which, June 16, the plaintiff replied specially. The 
defendant on the 8th of July demurred to this special replication, 
and on the 9th of July, the plaintiff joined in the demurrer. 
1831, December 14, this demurrer was called up for argument, 
and the counsel proceeded to argue the same; but whilst the 
argument was in progress, the plaintiff by leave of the court, 
amended his replication, his motion for that purpose being op- 
posed by the defendant. To the amended replication, the de- 
fendant demurred; and the plaintiff having joined in the demur- 
rer, the counsel proceeded in the argument, which was concluded 
onthe 19th of December. The court, having held the matter 
under advisement until the 6th February, 1832, delivered their 
opinion, and directed judgment to be entered on this demurrer 
for the defendant, who was the demurrant. 

On the 8th of February, tie plaintiff’s ccunsel presented the 
following motion, viz. Peter Burk v. John Huber’s administra- 
tors: In the district court for the city and county of Lancaster: 
February 6, 1832, the court having given their decision on the 
demurrer joined in this case in favour of the defendant, motion 
on behzli of the plaintiff for leave, on payment of costs, to add 
another count io his declaration, stating the seisin in fee of the 
plaintiff iu the premises contained in the articles of sale declared 
on, with averments adapted to place on the said declaration, an 
offer and tender to the defendant, before and on the Ist of April 
next ensuing the date of the said articles, of a deed in fee simple, 
and an offer to the said defetidant to retain in his own hands or 
apply so much of ihe purchase money, payable on that day by 
the defendant, to the discharge of any and all the incumbrances 
and liens whatsoever, that incumbered the said house and lot 
with the appurtenances contained in the said articles except 
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such as the articles stipulated should remain on the premises by 
the terms of the articles, and with an averment that the said sale 
was made by the plaintiff, to enable him to pay off and discharge 
the said incumbrances and to estate and assure the lands and 
tenements to the said defendant in absolute fee simple: and also 
to include an averment, that after the said sale and before the said 
1st day of April last mentioned, plaintiff and defendant appointed 
a scrivener to prepare a title to be exeeuted by the plaintiff to 
the defendant; and that afterwards the defendant ordered the 
said scrivener not to proceed to prepare the said deed; that he 
would not take the said deed, or take the said house and lot; 
with leave to the defendant to plead anew; and that all the 
pleadings and proceedings be reformed accordingly. This mo- 
tion was objected to by the defendant, and being reduced to 
writing, as above, and filed, was set down for argument. It 
was argued on the 11th of June. 

The decision depends on the following questions: 1, Is the 
amendment warranted by the common law, or by the English 
statutes of amendment and jeofails? 2. Is it authorized by the 
act of the 2lst March, 1806? I. The proposed amendment is 
one of substance and not of form. Matters of substance, are 
such as may be taken advantage of on a general demurrer, as 
the omission of such material things as are necessary to show a 
right in the plaintiff. And every thing shall be said to be form, 
without which the right of action appears to the court; 10 Co. 
88; 5 Bac. Abr. 463; Hob. 301, 

The first part of the proposed amendment, is an allegation of 
seisin in fee of the plaintiff, which, it has already been decided, 
was essential to the maintenance of his action, and without 
which, his right of action did not and could not appear to the 
court. By the common law, courts will allow of amendments 
while the proceedings remain in paper, or in fieri, which by the 
liberality of modern practice, is understood to be at any time, 
while the suit is depending, notwithstanding the record is made 
up; for they at present consider the proceedings as in fieri till 
judgment is given, and therefore, that till then, they have the 
power to permit amendments by the common law, whether in 
matter of form or substance. This is the general rule. With 
respect to demurrers, it is stated to be usual, after demurrer 
general or special, to give the party leave to amend; and it has 
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been given even after demurrer argued, but before judgment, 
when the justice of the case required it, and there was any thing 
to amend by, upon payment of costs; and lord Mansfield is re- 
ported in Steel v. Lowerby, to have said, that he recollected the 
case of the Dutchess of Portland, in which the court gave leave 
to amend after three solemn arguments on demurrer; 3 Bl. Com. 
407; 2 Burr. 756; 1 Tidd 656; 1 Burr. 316, 321; 2 Sell. 454; 6 
Durnf. & E. 173. There are several cases, too, in which leave 
has been given, not only after demurrer argued, but after the 
court had expressed their opinion in favour of the demurrer; 
2 Saund. 402, Pearce v. Bridges; Dongl. 328, Pollybank vw. 
Hawkins; Dougl. 620; 2 Caines 233. But in some late English 
cases (1 East 391; 2 Bosanq. & Puller 482; 3 Bosang. & P. 11, 
12), an amendment was denied, after the court had given their 
opinion on the argument; and in 3 Bosanq. & Puller, where the 
plaintiff had sued an executor and declared against him on a 
debt due by the testator, and also on a debt due by the executor 
himself; demurrer, argument, and opinion of four judges seria- 
tim, for the defendant on the demurrer. Shepherd, for the 
plaintiff, then applied for leave to amend. But, by the court; 
this is not a case, in which we ought to depart from the general 
rule, that after argument, amendments are not allowed. These 
authorities may leave the point doubtful, whether or no an 
amendment is allowable after argument on demurrer, and the 
opinion of the court thereon announced; but I am inclined to 
the aflirmative. 

The application, however, in the case before the court, is not 
only after argument on demurrer; but it is after one amend- 
ment already made by the plaintiff, under leave of the court, on 
a former demurrer. Now the rule is laid down, with great 
distinctness, that after a party has once amended on a demurrer, 
the court will not permit him to amend again on a second de- 
murrer. The rule is so stated in 1 Pennsylvania Practice 149; 
and I find that the authorities cited, sustain the position. The 
first is the case of Kinder v. Paris, 1 Heury Bl. 561, which was 
an action by the assignees of an insolvent debtor, who was in- 
dorsee of a bill of exchange, against the drawer. The first count 
states the facts of drawing, acceptance, indorsing, refusal of pay- 
ment, protest and notice, with liabiiity to the insolvent, his dis- 
charge and appointment of assignees, promise to them and 
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breach. 2d and 3d counts for money paid by the insolvent to 
the use of the defendant, and for money had and received by 
him to the use of the insolvent, with promises to the as- 
signees, and breach for non-payment to them. The plea, 
as it originally stood, was non assumpsit within six years. 
Replication; defendant was in the West Indies until 11th 
June, 1792, when he returned to England, and original 
writ sued out against him, within six years of his return. 
Rejoinder; that the several causes of action accrued to the 
insolvent, before the plaintiffs became assignees, and six 
years did elapse from the time they so accrued, before the day 
of suing out the original writ. To this the plaintiffs demurred 
specially, that the rejoinder was a departure from the plea; 
which it was clearly holden to be; and the defendant, had leave 
to amend. In his amended plea the defendant set forth anew 
(having withdrawn his first plea), the matters stated in the 
rejoinder; to which there was now a general demurrer; and 
this was argued. On the conclusion of the argument, lord chief 
justice Eyre suggested, that the defendant might have pleaded 
that the debt was first due to the insolvent more than six years 
before the action was brought, and that he had made no express 
promise to the plaintiffs within six years. Budler 7. seemed to 
think, the plaintiffs must prove an express promise at the trial. 
Le Blane ({or the defendant) then moved to amend; which, as 
the defendant had amended once already, was refused; and 
judgment was given for the plaintills. In 2 Archbold’s Practice 
of the Court of King’s Bench, it is said after a party has once 
amended on demurrer referring to 2 Henry Bl. 561, the case 
just detailed, the court of common pleas will not allow him to 
amend again on a second demurrer; and it is added, the rule is 
the same in this court. No case which was cited on the argu- 
ment, or which I have been able to find in my researches since, 
is opposed to this rule. In the case of Hallock v, Robinson, 
cited from 2 Caines 232, there was but one demurrer, and 
but one amendment allowed on a demurrer. The plaintiff 
had declared generally for breaking and entering his close 
in Brookhaven. Plea: liberum tenementum, setting out 
the defeudant’s freehold by metes and bounds. The plaintiff, 
without new assigning, replied his own freehold, traversing the 
freehold of the defendant, concluding with a hoc paratus, and 
praying damages. The defendant demurred specially, among 
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other causes, for want of a new assignment, and the not con- 
cluding to the country: joiuder in demurrer. Kené c.j.: The 
replication is evidently no auswer, &e., Woods for plaintfl then 
applied for leave to amend, on costs. Sandford for the delend- 
ant, resisted, as there had been one amendment without costs, 
and hoped if it were granted, it would be on payment of those 
formerly incurred. Aen? c.7.: Amend, on payment of the costs 
of the demurrer. Judgment for demurrant, with leave to amend. 
In Hallet » Holmes, 11 Johns. 28, there was a demurrer, which 
was sustained; and Spencer c.j., after stating that the objection 
to the plea, namely, that it commenced as an answer to the 
whole declaration, but answered only a part, was fatal, proceeds 
to say, that if the plea was good in substance in other respects, 
and a meritorious plea, the court would ordinarily give the party 
leave to amend; but it appears, that contingent damages have 
been assessed on the general issue, upon an inquest at the last 
Rensellaer circuit; and quoting the case of Robinson v. Bayley, 
1 Burr. 321, he cites the opinion of lord Mansfield and Mr. jus- 
tice Denison, that where a demurrer is first argued, the court 
will give leave to amend; but there never was an instance of 
amending an issue at law alter a verdict had been found upon 
issues in fact, and contingent damages assessed on the demurrers, 
In this case of Hallet v. Holmes, it does not appear, that there 
was any amendment before the argument; and what makes the 
part of c.j. Spencer’s opinion, which I have quoted, purely gra- 
tis dictum, is that there was at that time no application before 
the court, to amend the faulty plea. The case decides nothing 
except the demurrer. But even the die/um and the English 
authority on which it rests, do not conflict with the rule, that 
after a party has once amended on‘’a demurrer, the court will 
not permit him to amend again on a second demurrer—a rule, 
which is founded upon the necessity of bringing causes to an 
end; for it is obvious, this never could be done, if the parties 
might go on demurring and amending without restriction. 

The present application is liable to the farther and stronger 
objection, that it not only asks leave to amend after demurrer 
(the party having once amended before, on a former demurrer), 
but the motion is made after the second demurrer was argued, 
held under consideration, and judgment entered upon it. This 
goes beyond all the precedents. I cannot find an instance of 
such an application in the books. This judgment, is nil capiat 
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per breve, and is as conclusive and binding, as if it had been 
after a verdict; 5 Bac. Abr. 560; 2 Archb. 37; 1 Saund. 80; 2 
Burr. 753. After the defendant plead several pleas to the same 
or several counts of a declaration, and the plaintiff demur to 
some of the pleas and take issue upon others—if the defendant 
succeed upon any of the pleas demurred to, and that plea be an 
auswer to the whole action, the plaintiff shall not have judgment 
upon the issues of fact, should they be found for him, but the 
only judgment that shall be entered, is ni/ capiat per breve; 1 
Saund. 80, n.1; Lawe v. King, 2 Saund. 300, n. 3. The pro- 
ceedings since the judgment was entered, are no longer in fieri; 
and the authority to amend by the common law has ceased. 

The syllabus of the case already quoted from 2 Caines, is 
“amendment allowed on payment of costs after demurrer argued 
and the judgment of the court pronounced, though an amend- 
ment had once before been granted.” It has been seen, that 
this is not a true statement; the application for leave to amend 
was after argument, and after the chief justice had announced 
his opinion on the argument upon the demurrer; but it was 
before judgment; which, moreover, was given with express 
allowance of the amendment. In the report, this sentence im- 
mediately follows the discussion of the motion for leave to 
amend. “Aenéc.j.: Amend on payment of the costs of the 
demurrer. Judgment for the demurrant, with leave to amend.”’ 

The statutes of amendments and jeofails, were passed to pre- 
vent judgments from being arrested or reversed on account of 
certain omissions or defects of form, or misprisions of clerks in 
the process or proceedings ina cause. The amendments author- 
ized by statute, were after the record is completed, and are con- 
fined to mere mistakes of the clerk or mistakes of the parties, 
where there is something to amend by; and it is under the au- 
thority of these statutes, that all amendments are made of any 
record, at least after the term to which the record appertains; 2 
Sellon 456. But if the plaintiff in his declaration, either.state a 
defective title, or totally omit to state any title, or cause of action 
whatever, in no case is such declaration aided by these statutes; 
2 Archb. 237, 238. The statutes of jeofails, were intended to 
remedy all defects of form. No substance, said Buller j. (Dou- 
glass 63), is within any of these statutes. 

As the amendment proposed in this case, is matter of sub- 
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stance—as the declaration altogether omitted to set out or allege 
any tithe—no aid, it is clear, can be derived from the English 
statutes, 

II. But is it not authorized by the act of the 21st March, 
1806? By the 6th section, it is provided, that in all cases where 
any suit has been brought, &c., the same shall not be set aside 
for informality, if it appear that the process has been issued in 
the name of the commonwealth, against the defendant for money 
owing or due, &c., nor any plaintiff non-suited for informality 
in any statement or declaration filed, &c., but when, in the opi- 
nion of the court, such informality will affect the merits of the 
case in controversy, the plaintiff shall be permitted to amend his 
declaration or statement, &c., on or before the trial of the cause. 
This act was only intended to correct matters of form standing 
in the way of the merits of the case; Ebersol! v. Krug, 5 Binn. 
53. 

Iu Grasser v. Eckert, 1 Binn. 587, the defendants, man and 
wife, were jointly charged upon an assumption made by them 
to the plaintiffs. This defect, it was contended, was cured by 
the act in question. But, said c.j. Tilghman, the great object 
of this law, was to prevent the merits of the cause from being 
sacrificed to form. The court are authorized to go great lengths 
in amendments previous to and even during the trial. But the 
defect, in the present instance, is a matter of substance. Judg- 
ment was therefore arrested. The act of 1806, in short, changes 
or varies the law on the subject of amendments in no respect, 
except as to the time, permitting them to be made on the trial 
as well as defore, and being mandatory to the court with regard 
to their allowance; but it provides merely, like all the statutes 
of jeofails, for the amendment of form. The matter of the pro- 
posed amendment under consideration, is beyond all doubt mat- 
ter of substance, and consequently does not fall within the act 
of the 21st March, 1806, 

This amendment then, is warranted neither by the common 
law, the English statutes, nor our own act of assembly. It is 
unsupported by the precedents, and is opposed to the policy of 
the maxim, interest reipublice, ut finis sit litium. ‘The mo- 
tion is therefore denied. 

The judgment in this case was affirmed by the supreme court. 

Mr. W. C. Frazer §& Mr. Hopkins, for the plaintiff. 

Mr. H. Rogers §& Mr. Norris, for the defendant. 
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IN THE COMMON PLEAS OF BRADFORD COUNTY. 


LOVELAND TO THE USE OF SMITH U. DAVIDSON, 


1, Where a suit was brought in this state on a judgment obtained before a justice 
of the peace in the State of New York, it was held that a plea of the statute of 
limitations in the latter state barring a recovery, was bad. In such cases, as full 
faith and credit is to be given to the record of the judgment, the lex fori and not 
the lex loci, governs. 


The present suit was brought to recover the amount of a 
judgment, originally entered on the 11th March, 1834, before 
a justice of the peace in the state of New York, in favour of the 
plaintiff against the defendant. To the narr. filed, the defend- 
ant pleaded, admitting the judgment, but specially setting forth 
in defence a statute of New York, by which it is provided, 
“that all actions upon judgments rendered in any court, not 
being a court of record, shall be commenced within six years 
next after the cause of such action accrued and not after,’’ and 
farther averring that a justice’s court in New York is not a court 
of record: to this plea the plaintiff demurred, and the defendant 
joined therein. The present action was commenced October 
26, 1842. 

Sanderson for the plaintiff. 

Williston §& Ellwell for the defendant. 


Conynauam, president. The court delivered the following 
opinion. 

The judgment before the justice, in the State of New York, 
is admitted by the pleadings in this case, and is therefore to be 
considered binding and conclusive between the parties, and as 
establishing the claim of the plaintiff upon the defendant. It is 
at this time, too, to receive in the courts of this state, the full 
faith and credit, to which it would be entitled in New York; 
Ellsworth v. Barston, 7 Watts 314; Andrews v. Montgomery, 
19 Johns. 162; Const. U.S., sect. 4, art. 3; 3 Story’s Com. on 
Const., ch. 29, p. 1297 to 3107. 

The plaintiff has come here to ask the aid of our courts to 
enable him to recover, from the defendant, the debt thus conclu- 
sively established in his favour, by the previous legal proceed- 
ings in New York, aud not disputed in the pleadings. The de- 
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fendant, however, alleges that this aid should not be given to the 
plaintiff, because by a statute of New York, all remedy and pro- 
cess upon such judgment is taken away, and pleads a statute to 
this effect: the existence of this statute the plaintiff admits. 

It is clear from the words of this act, as pleaded, that it is 
nothing more than an ordinary statute of limitations, operating 
upon the remedy, aud in no other way affecting the validity of 
the claim: the language of it is similar to that found iu the limi- 
tation statutes of England and our own and other states, as 
applicable, however, to claims of a diflerent character. 

The defendant does not plead in defence any law of our own 
state; indeed he could not truly do so, as there is none such to 
be found among our acis of assembly; he trusts to the eflect of 
the statute of New York alone, in avoidance of the claim. The 
single question then, presented by the demurrer, is wheiher this 
foreign act of limitations is in our courts a good defence? We 
think not ;—the /ex fori must govern, and not the /ex loci con- 
tractus. This rule of almost universal recognition, will be 
found fully stated and clearly proven in Sto. Conf. of Laws 483, 
and infra, and a number of cases there cited in the notes. See 
also 6 Am. Com. Law 514—518. We fulfill our obligation to 
the constitution of the United States and the act of congress of 
1790, when we recognise the full power and etlect of this judg- 
meut, as conclusively establishing a claim and right of action 
against the defendant, ad thus give eflect to the guasi record 
of the justice, as it appears upon its face: we are not bound to 
look to extraneous matters, which the defendant may or may 
not, as he pleases, bring forward iv defence. The special mat- 
ter in bar here pleaded, is no part of the record, nor do we in 
any way impugn the record, by refusing to allow it: it refers to 
the remedy, and as the pleadings show, has to be specially set 
forth as a defence against the process awarded by our court, to 
redress the alleged grievance, and carry this admitted judgment 
into effect, and therefore not being a defence available under the 
principles already stated, it cannot be considered sufficient in 
jaw, to bar or preclude the plaintiff from having or maintaining 
his present action. 

Judgment on the demurrer for the plaintiff. 


ee 


























Strohecker v. Housel. 327 


IN THE COMMON PLEAS OF LANCASTER COUNTY. 


STROHECKER WU, HOUSEL. 
1. The purpart of a coparcener or tenant in common after partition, is liable to the 
right, in the other parceners or tenants in common, to recover for the rate; and 
a purchaser of such purpart in an action ona bond for the purchase money, may 
set up as a defence a recovery in ejectinent against the other parcener or com- 
moners, and is entitled to an equitable deduction from his bond on account 
thereof. 


tS) 


. The right to recover for the rate, is not lost by alienation by the parcener or 
tenant in common of the other purpart; the right of entry is not destroyed by 
such alicnation. 

3. A vendce in an action for purchase money, may defend himself on the ground 

of general failure of tile. 


Cha rge of the court. 

Lewis, president. This is a scire facias to recover the balance 
of purchase money due on a mortgage of 50 acres of land pur- 
chased by defendant of plaintiff on the 8th of May, 1823. Un- 
der the plea of payment, the defeudant gives in evidence that 
on the 14th June, 1816, the executors of Thomas Grant, under 
a power in the will, conveyed to John Strohecker and John 
Garber, 275 acres and 61 perches of land; that in 1819, the said 
Strohecker aud the heirs of Garber, made a parol partition 
accompanied with possessiou, by whici 150 acres, the south 
part, was allotted to Strohecker, and 125 acres, the north part, 
to the heirs of Garber. That on the 29th April, the heirs of 
Garber conveyed their purpart to George Kremer, and that at 
January term, 1822, Rebecca Steadman recovered 89 acres or 
thereabouts, of the purpart of Garber’s heirs, by virtue of a title 
paramount. It is contended by the defendant, that in conse- 
quence of this recovery, and by virtue of a condition which the 
law annexes to a partition, the heirs of Garber, or their alienee, 
may enter upon the 50 acres conveyed to Housel, which are 
part of the purpart of Strohecker, and may compel a new parti- 
tion for the purpose of equalizing the loss; and that the consi- 
deration has failed in part by reason of these circumstances. 

It is the opinion of the court, that the eviction by Rebecca 
Steadinan, and her recovery of 89 acres or thereabouts froin the 
heirs of Garber, has given those heirs or their alienee, a right to 
have a new partition of the residue of the land; and so far as 
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this defendant may lose*by that partition, he has a right in this 
action to a deduction from his bond of such an amount, as upon 
equitable principles the jury under the circumstances should 
think just. The correctness of this, if confined to the heirs of 
Garber, and to a case where there had been no alienation, the 
plaintiff’s counsel do not deny; but they have urged it upon us 
in this case as well as in the case of Feather and Strohecker, 
tried during the present term, that the alienation of the whole 
or a part of the purpart by Garber’s heirs, takes away all benefit 
of the condition and all right of entry for condition broken. 
Our opinion as delivered in Feather and Strohecker, remains 
unchanged. If the alienation destroyed this right of entry, we 
cannot understand the principles upon which the supreme court 
have aflirmed its existence in the case of Feather and Strohecker, 
where the fact distinctly appeared in that case, as reported in 3 
Penn. Rep. 505, that “after the partition, Garber’s heirs sold 
parts of the land allotted to them to different individuals.” 

In support of the position taken by plaintiff’s counsel, Dum- 
per’s case in 4 Coke 120 is cited. This was the case of a condi- 
tion reserved in the deed of the party, to enter for non-payment 
of rent. There is a difference between a condition in deed and 
a condition in /aw, and we readily agree that the former can 
neither be apportioned or assigned at common law; Coke Lit. 
214. In the latter, the assignee may enter for the breach; Coke 
Lit. 215. Even in conditions in deed in most cases, the assignee 
may now enter in England by virtue of the statute of 31 H. 8. 
The reason why a right of entry reserved by deed, was lost by 
the alienation, was because nothing in action, entry or re-entry, 
can be assigned or granted over by the common law; and this 
to avoid maintenance; Coke Lit. 214. The assignee cannot 
enter, because a right of entry did not pass at common law; the 
alienor could not enter, because he had by alienation of the 
principal, parted with all right to the incident; and the right of 
entry was therefore gone, because it could not be apportioned, 
any more than a bond or contract could be avoided between 
parties in interest, so as to enable each to maintain a separate 
rent in his own name, for the amount of his share. But the 
condition of entry in the case of an eviction after partition, is a 
condition which the -/aw annexes to the partition. The estate 
in coparceny is created by the /aw, and not by the act of the 
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parties. As the law created this species of tenancy in common, 
it also furnished the means of enforcing a partition. And be- 
cause it would be unjust to compel a parcener to take a parti- 
cular purpart without also protecting him in its enjoyment to 
the extent of his original interest, the Jaw annexed the condi- 
tion, that if the parcener lost the part allotted to him, he should 
be restored to his original rights, and have a new partition. 
As this condition was founded upon the partition which the daw 
compelled the parly to make, it was a necessary consequence 
that it did not exist where no writ of partition would lie. Ten- 
ants in common were not eutivied io a writ of partition at com- 
mon law, because it was the party’s own act in creating such 
an estate, and iie common Jaw would not in that case enforce 
a division. By the alienation of a coparcener, the estate in co- 
parcenery was turned into a tenaney in common; and as no 
writ of pariiiion would lie at the suit of a tenant in common, 
no right of eutry to enforce a partition, would exist in the alienee 
of a coparcencr who was by the alienation a tenant in common 
with the other coparceners. Hence the cases cited from Coke 
Littleton, in 4 Coke 122, Bustard’s case, were sound in princi- 
ple when Littleton wrote, in whose time no writ of partition 
would lie fora tenant in common. Sir Edward Coke in his 
Commentary, does not advert to the then recent change in the 
law, by which tenants in common and joint tenants, were com- 
pellable to make partition. He does not even inform us that 
such a statute as that of 31 II. 8, cap. 1, had been passed. Au- 
thorities from Coke Lit. can therefore furnish but little light in 
investigating a subject which is entirely unnoticed by him. The 
moment the law declared that tenants in common should be 
compelled to make partition, the same principles of natural jus- 
tice and right reason, which gave the condition of entry on evic- 
tion in the case of a coparcener, extended it to the ease of a 
tenant in common. But the existence of this condition, although 
founded upon common law principles, is expressly recognised 
by the staiute of 31 H. 8, cap. 1, Rob. Dig. 218. That statute 
declares, that “ joint tenants and tenants in common, may Aave 
aid not only to deraign the warranty paramount, but to RE- 
COVER FOR THE RATE, as is used between coparceners after par- 
tition by the common law.”’ 

The right to recover for the rate had existed for nearly 300 
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years, when our statute of 1799 was passed giving the supreme 
court authority to issue writs of partition. It is founded upon 
natural justice, accords with the principles of the common law, 
is recognised by a statute which has been considered in force 
in Pennsylvania, and must have been tacitly acknowledged as 
the law by the supreme court, when they affirmed the existence 
of this right in a case where, if the position contended for by 
plaintiff’s counsel be true, it did not exist. 

With regard to the other points made, the court are of opinion 
that asa general rule, a vendee, whether he have general or 
special covenants in his deed, may defend in an action on his 
bond for the purchase money, on the ground of failure of title, 
unless it appears from the whole transaction that he expressly 
agreed to purchase such title as the vendor had to sell. 

If the jury believe that the eviction of Rebecca Steadman, 
and all the facts connected with it, were known to William 
Housel before he bought of John Strohecker, and that Housel 
took the warrantee in his deed for the purpose of protecting 
himself against any eviction in consequence of the right of entry 
arising to Garber’s heirs by virtue of that eviction, and believe 
farther, that nothing has occurred since the purchase to render 
the condition of Housel more perilous than it was before and 
at the time he purchased, then his defence is not sustained upon 
equitable principles. 

If the jury believe that the defendant with a knowledge of all 
the facts upon which his defence arises, after suit brought, 
agreed with the plaintiff’s attorney, to waive the defence against 
the bond and pay the money, provided that plaintiff would give 
him a bond of indemnity against Garber’s heirs, and that in 
pursuance of this agreement the attorney for the plaintiff sent 
to Reading to his client, and obtained a bond of indemnity from 
thence with surety, and tendered the same to Housel, who made 
no objection to the sufficiency of the surety, but only objected 
on the ground of a want of money, then it is against equity for 
the defendant to insist upon that defence which he thus agreed 
to waive. 
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IN THE COMMON PLEAS OF PHILADELPHIA. 


COMMONWEALTH Uv. HUBER & CO. 


1, The court will, after judgment is obtained against one who has been discharged 
under the bankrupt law of 1840, set it aside for the purpose of availing himself 
of such defence, when it is manifest the judgment was entered under cireum- 
stances which would indace them to open the judgment when it was clear the 
defendant had a valid defence in law or equity. 

2. The bail of a certificated bankrupt can ask to have an exoneretur entered upon 
the record, on the production of the certificate of the defendant. 


Parsons J. 

The questions for adjudication arise on the following facts, 
An appeal was filed in this writ on the 12th of August, 1839, 
by the defendants: and on the 16th July, 1845, a narr. was filed 
by the plaintiff’s attorney, and a rule entered to plead in eight 
days. On the same day, H. Huber by his attorney, pleads nil 
dibet, and his discharge under the bankrupt law of the United 
States: a mere short plea, without setting forth the record and 
discharge at length. The attorney states in the plea, that it is 
filed upon the plaintiff’s rule, and that he intends to apply to 
the court to withdraw his name from the record as counsel for 
the defendant. At the December term, the cause was on the 
trial list, and on the 24th January, 1846, when it was reached, 
the judgment of the magistrate was affirmed under our rule of 
court, no one appearing to try the cause for the defendant. 
Henry Huber has filed his affidavit, stating that he had no notice 
that the cause was at issue, or on the trial list, until after the 
judgment was obtained, and that he and his surviving partner 
have both been discharged under the bankrupt law of the United 
States since the commencement of this action. He now appears 
by other counsel, and has obtained a rule to show cause why 
the judgment should not be set aside and the defendants per- 
miited to appear and show their certificates in bankruptey as a 
defence to the action. And the same counsel also ask to have 
an exonerelur entered upon the recognizance in discharge of the 
bail; the principals having obtained their discharge under the 
bankrupt law. 

On these facts two questions arise in relation to the practice 
which ought to be adopted in this state, under the late act of 
congress giviig discharges to those who were declared bank- 
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rupts under that law. First, will the court, after judgment is 
obtained against one who has beecu thus discharged, set it aside 
for the purpose of letting him avail himself of such defence, 
when it is manifest the judgment was entered against him with- 
out his knowledge or acquiescence; or under such circumstances 
as would induce us to open a judgment when it was clear the 
defendant had a valid defence either at law or in equiiy, against 
the whole of ihe plaintifl’s demand. And secondly, whether the 
bail of a certificated bankrupt can ask to have an evonerelur 
entered upon the record on the production of the certificate of 
the defendant. 

The act of congress under which the defendanis obtained their 
discharge, provides that the certificate shall in all courts of jus- 
tice be deemed a full and complete discharge of all debis, con- 
tracts, and other engagements of such bankrupt proveable under 
said act: and shall be and may be pleaded as a full and com- 
plete bar to all suits brought in any court of judicature what- 
ever, and the same shall be conclusive evidence of iiself. 

The act of congress under which these defetidants have ob- 
tained their discharge, is of but recent date, and but few cases 
can be found in this country relative to the points which are 
now presenied for our consideration; hence it becomes neces- 
sary to resort to the English authorities under the beukrupt law 
which prevails in England, to which the late act of congress is 
analogous; and assimilate our practice as near as practice ble to 
their’s. 

The rule in England seems to be this, that in a cvse of fair 
bankruptcy, the court will set aside a regular judgmeut to let in 
the plea of certificate, and the defendant has frequently been 
allowed to plead it; Eden Bank. L. 426; 1 Tidd Prac. 615; 1 
H. Black. 29, Lewis wv. Perey. 

In the case of Evans »v. Gill, 1 Bos. & Pul. 52. the court 
granted a rule for setting aside a regular judgmeot, aud ii was 
opposed upon the ground that the defendant wisiied to set aside 
the judgment for the purpose of pleading his bankrupiey. But 
it was remarked by the court, if this was a fair baukrupicy, they 
would permit the party to make use of it as a defenee; wien 
he has given up all his effects, it would be erucl io cherge him 
for a neglect in ihe attorney. And thea observed faviber: “In 
all cases of fair bankruptcy, we think the party should have an 
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opportunity of taking advantage of it;””? and made the rule ab- 
solute for opening the judgment; 1 Tidd 233. 

These authorities seem to be directly in point; and in Eng- 
land the court would undoubtedly grant these defendants what 
they now ask. There seems to have been no negligence on 
their part in suffering this jadgment to be obtained. ‘The attor- 
ney who originally entered an appearance for them, when he 
filed the plea, admonished the plaintiff’s counsel that he was 
no longer their attorney: no notice was given to them of the 
trial, or rule upon them to employ new counsel, and they had 
no opportunity of presenting their case before the court. Under 
such circumstances, if the defendants had showed to us a receipt 
in full from the plaintiff for this demand, no one would pretend 
but that the judgment ought to be opened and they permitted 
to present its validity before a jury on a fair trial. If the judg- 
ment had been upon a note, and the defendants on this hearing 
had shown that it was a forgery, or obtained without any con- 
sideration, or that the original consideration had failed—there 
would be no hesitation about setting this judgment aside. Why 
should there be any now? The act of congress declares that 
the “certificate shall be a complete discharge of all debts and 
contracts.’’ They have given up all their goods and effects, and 
the plaintiff probaby proved her debt before the assignee, and 
is placed upon the footing of other creditors. 

And so far did the court carry the rule, that in the case of 
Lister v. Mundell, 2 B. & Pul. 427, that on application they set 
aside a fi. fa., and ordered the goods and money to be restored 
when the defendant had been declared a bankrupt subsequent 
to the judgment. And this upon the ground that the defendant 
would be driven to his audita querela. That an audita que- 
rela would give the party relief in this case, I think no one who 
will take the trouble to examine the object of and the use of 
that writ, can doubt; 3 Black. Com. 406. But under the modern 
practice in England, the courts rely on motion, in most cases 
where that writ would be granted; 1 Salk. 93; 1 Bos. & P. 427; 
1 Lord Ray. 439; 1 Salk. 264. This writ is rarely issued in 
Pennsy!vania, because the modern English practice has always 
prevailed here, and the courts rely on motion generally when 
the defence is legal or equitable; and it is unquestionably the 
proper course. Now if this discharge is a valid defence at law, 
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why should not the defendants have the benefit of it if they ean 
render it available? If we set aside this judgment and permit 
the party to plead in due form his certificate; the whole merits 
of the case are open on both sides. The plaintiff can show that 
this is not a debt, or that the discharge is not valid, nor available 
in a controversy like the present; in short, anything which will 
destroy the validity of the certificate; Eden 426; Alsop v. Price 
Dorg 160. Surely, then, the defendants ought to be permitted 
to come in and show their certificate, if it is good. 

The next question which arises is this; will the courts dis- 
charge the bail on motion, by ordering an exoneretur to be en- 
tered? I think they will. Such has been the prevailing prac- 
tice in England for years. Hence we find it laid down as an 
elementary principle, that a certificate will discharge a cognovit 
given after a secret act of bankruptey, for a debt previously due, 
with interest and costs; 1 Todd 230; 2 Taunt. 68. 

So also, it is said in the case of Todd wv. Mansfield, 3 Barn. & 
Cress, 223: «The general rule is, that where the bankrupt is 
entitled to his discharge, the court will release the bail.” 

In the case of Donnelly v. Deen, 2 Bos. & Pul. 46, it was held 
the bail would not plead the discharge of the principal under 
the bankrupt law, when sued on the bail-bond, because it was 
his duty to surrender him. But lord Eldon, then chief justice, 
remarked, they did not mean to preclude an application for 
summary relief. 

It has been a long and settled practice in this state, that when 
the principal would be released from imprisonment, to discharge 
the bail on motion, by directing an exoneretur to be entered 
upon the record. Therefore, when one has been discharged by 
the insolvent laws of this state, and his body released from im- 
prisonment, the court have released the bail on motion. Why, 
then, when the principal is discharged from the debt, of course 
his body from arrest and imprisonment at the suit of the plain- 
tiff, should the bail be pursued and vexed with costs, trouble or 
expense of any kind? In this case, I find no reason for it, and 
noue was given on the argument. Therefore, I think the bail 
should be released. Let both rules be made absolute. 
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[April 4, 1846. 


OLIVER UV. FOSTER. 


1. A plea of nul tiel record to a judgment of an alderman, is triable by the record 
and not by a jury. 


The plaintiff brought suit before alderman Hay against N. Sa- 
lisbury, and on the 7th September, 1841, obtained judgmeut for 
$ 35, from which Salisbury appealed and R. Foster, the present 
defendant, entered bail in $70, conditioned that Salisbury should 
prosecute his appeal with effect, &c. Salisbury having neglected 
to file his appeal in the court of common pleas on the 10th De- 
cember, 1841, a scire fucias was issued by the alderman against 
Foster, and on the return thereof judgment was entered in fa- 
vour of the plaintiff; from this judgment the defendant appealed. 

The plaintiff filed a narz. in the court of common pleas, set- 
ting forth the recognizance before the alderman, and that Salis- 
bury neglected to file his appeal, whereby it became forfeited. 
Defendant pleaded (‘nler alia) nul tiel record, which plea by 
direction of plaintiff’s counsel, was placed on the argument list, 
aud the court upon the production of a transcript of the alder- 
man’s record, gave judgment in favour of the plaintiff upon the 
plea. 


Brightly for defendant, moved to strike off the judgment, 
for that the plea is not triable by the record, but slhould have 
been tried by a jury; and cited 6 Cowen 589; 17 John. R. 272; 
5 East 473; 4 Yeates 501; 8S. & R. 242; Bull. N. P. 230; 1 
Troubat & H. Prac. 299; 2 Paine & Duer’s T. 189; 3 East 221; 
148. & R. 440; 4 W. & S. 192; 3 John. R. 429. 


Hubbell, contra, 


Jones J. The judgment of a justice or alderman, is treated 
by the supreme court in recent cases asa record. The plea 
was therefore properly tried by inspection of the record, and 
the rule must be discharged. 

















BARR’S REPORTS. 


We have upon our table Barr’s State Reports. This is the 
first volume of Reports published since the act of Assembly of 
11th April, 1845, Pamph. L. 374. That act provided that “the 
governor should appoint and commission a person of known 
integrity, experience and learning in the law, to be reporter of 


. 


the decisions of the supreme court of this state ;’’ under this act, 
Robert M. Barr esq. of Reading was appointed; and we now 
have the first fruits of his labour. The act farther points out 
the duty of the Reporter, viz. that he shall “correctly arrange 
with suitable indices and captions, the material facts and points 
made in each case endorsed of sufficient importance for publica- 
tion, and such of the others as he shall deem important for pub- 
lication.”” This part of the Reporter’s duty, so far as we can 
judge, has been faithfully and fully executed. The act also 
provides for the typographical execution of the work. The 
book is printed by the Messrs. Johnson of this city, and we learn 
from a card prefixed to the volume, that they have not confined 
themselves, in the size of the volume to the precise limits of the 
law (550 pages), “and in the paper, type and general style of 
execution, they have considerably surpassed the volumes named 
by the legislature as the standard in these particulars.” 

The volume embraces the cases adjudged at the May term, 
1845, in Harrisburg; the July term, 1845, at Sunbury; and the 
September term, 1845, at Pittsburg. It is understood the cases 
of December term, 1845, at Philadelphia, are under the super- 
vision of a gentleman of acknowledged ability, and will be pub- 
lished in the forthcoming volume. 

We have some reason to congratulate the profession upon 
the decreased bulk of our Reports, upon the decreased expense, 
and upon the better character and style of the general execution 
of the work. 
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